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An Introduction to Self-Managed Superannuation Funds Part II
How to become a regulated fund 

A fund can apply to be registered once it is legally established and all trustees have signed a 
trustee declaration. 

From 1 July 2007, all new trustees and directors of corporate trustees of an SMSF must sign a 
declaration, in the approved form, stating that they understand their obligations and responsibilities 
as a trustee of an SMSF. The declaration is required to be signed within 21 days of becoming a 
trustee or a director of the corporate trustee.

On registration an SMSF can: 

 Elect to become a regulated fund and thus be eligible for tax concessions. The election 
must be made within 60 days of establishment. A fund that has elected to be regulated under 
SIS and is a resident fund is classified as a complying fund. Complying superannuation 
funds must adhere to the SIS Act and Regulations. 

 Obtain a tax file number (TFN) and an Australian Business Number (ABN). Once the ATO 
provide the ABN, details of the fund are placed on the Australian Business Register. Funds 
with an ABN are also included on the Super Fund Look-up website at http://
superfundlookup.gov.au/. Other superannuation funds can use Super Fund Lookup to check 
whether a fund is complying for the purpose of transferring superannuation benefits. 

Register for GST. This is compulsory if turnover exceeds $75,000 per annum. Annual 
turnover commonly includes gross income from the lease of equipment or commercial 
property. An SMSF needs to have an ABN in order to register for GST. 

The trustees will also need to open a bank account in the fund‘s name in order to: 

 manage the fund‘s operations, and 
 accept cash contributions and rollovers of superannuation benefits. 

All contributions and rollovers are deposited into the fund‘s account. The money is then: 

 invested, according to the fund‘s investment strategy, and 
 used to pay the fund‘s expenses and liabilities. 

The fund‘s bank account needs to be kept separate to the trustees‘ individual bank accounts and 
any related employers‘ bank accounts.
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How to become a regulated fund continued

Other considerations for the trustees to manage when establishing an SMSF include: 

 members must provide the trustees with their TFN. If a member has not quoted their TFN 
the fund cannot accept certain contributions made on their behalf, including personal and 
eligible spouse contributions. The fund will need to pay extra tax on some contributions made 
to that member‘s account, including employer and salary sacrifice contributions. Furthermore, 
the member may not be able to receive a superannuation co-contribution if eligible. 

 trustees must formulate and give effect to an investment strategy for the fund, and 
 trustees must appoint the relevant service providers, including accountants and auditors, 

for the fund. 

Residency 

In order to benefit from the concessional taxation treatment enjoyed by a complying superannuation 
fund, the fund must be a resident superannuation fund at all times during the income year. This 
means the fund needs to meet the definition of an “Australian superannuation fund” as defined in 
subsection 295-95(2) of the Income Tax Assessment Act (ITAA) 1997.

The previous law had a specific two-year temporary absence rule after which the central 
management and control of the fund was deemed to be outside of Australia. Under the current law, 
although a trustee may be outside of Australia for a period of not more than two years without 
jeopardising the fund‘s residency status, there is a broader application of the test to allow 
consideration of individual circumstances where the absence is longer than two years. 

There are three tests that a fund must satisfy in order to be treated as an 'Australian superannuation 
fund' under subsection 295-95(2) of the ITAA 1997. An SMSF is an 'Australian superannuation fund' 
at a time, and for the financial year in which that time occurs, if: 

 the fund was established in Australia, or any asset of the fund is situated in Australia at 
that time, and 

 at that time, the central management and control of the fund is ordinarily in Australia, and 
 at that time either the fund had no active members or, at least 50 per cent of : 
 the total market value of the fund's assets attributable to superannuation interests held by 

active members, or 
 the sum of the amounts that would be payable to or in respect of active members if they 

voluntarily ceased to be members 
 is attributable to superannuation interests held by active members who are Australian 

residents. 

What happens if an SMSF doesn’t satisfy the residency rules? 

If an SMSF does not satisfy the residency rules it may become non-complying. As a result, the 
fund‘s total assets (less any member contributions for which no tax deduction has been claimed) will 
be included in the fund‘s assessable income and subject to tax at the highest marginal tax rate, i.e. 
45 per cent. Furthermore, the fund will not be eligible for the tax concessions available to complying 
superannuation funds. Any income received in a financial year that a fund is non-complying is also 
taxed at the highest marginal tax rate.
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Trustee responsibilities 

Trustees of SMSFs have the same responsibilities as a trustee of any trust structure. The SIS Act has 
also imposed some basic rules which are taken to be included in every regulated fund's trust deed. 
These are called covenants and they require trustees to always: 

 abide by SIS regulations 
 act honestly in all matters as any prudent person would 
 exercise prudent care, skill and diligence 
 act in the best interest of the fund's members 
 ensure that retirement benefits are only accessed by members upon a legitimate condition of 

release being met 
 not enter into transactions that circumvent restrictions on the payment of benefits 
 take appropriate action to protect the fund‘s assets (for example, have sufficient evidence of 

the ownership of the fund assets) 
 not enter contracts or undertake anything that may prevent them from properly performing 

their duties 
 keep the assets of the fund separate from the trustees‘ personal assets and separate from 

any assets of the employer or their associates 
 formulate and implement an investment strategy for the fund that has regard to liabilities, risk/

return, diversification and liquidity 
 if the fund maintains reserves, formulate and put into practice a strategy for managing those 

reserves in line with the fund's investment strategy and its ability to meet liabilities, and 
 allow a member or beneficiary access to relevant information or documents, including the 

fund's governing rules, its audited accounts and any other information which would enable the 
member to evaluate the fund's management and financial condition. 

If a trustee breaks any of the above covenants, affected members under SIS legislation may sue them. 
However this is unlikely in an SMSF as all members are trustees.

Protecting Your Assets 
Is Planning for the 

Future
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Trustee declaration 

New trustees (or new directors of corporate trustees) appointed from 1 July 2007 need to complete 
and sign a trustee declaration within 21 days of becoming a trustee, or a director of the corporate 
trustee. By signing the declaration, trustees are stating that they understand their duties and 
responsibilities as a trustee or director of the corporate trustee.

The declaration must be kept for as long as it is relevant or at least 10 years. It needs to be available 
for the ATO to view on request as part of an audit or review. 

Fund assets 

In order to legally establish the SMSF the fund must hold assets. Usually the fund members will make 
an initial contribution in conjunction with executing the trust deed.

The SMSF trustee needs to ensure that the fund‘s ownership of its investments is secure. The fund‘s 
assets should be held in a legally recognised ownership arrangement, with the assets being in either: 

 the names of all of the individual trustees as trustees for the fund 
 the name of the company as trustee for the fund in the case of a corporate trustee. 

In certain states, legislation may prevent trustees from holding assets using the fund‘s name. In this 
circumstance, a declaration of trust needs to be executed in respect of the asset. 
One of the trustee responsibilities is to ensure the assets of the fund are protected. Assets should be 
recorded in a way that: 

 distinguishes them from the trustee‘s personal or business assets, and 
 clearly shows legal ownership by the fund. 

This can protect fund assets in the event of a creditor dispute and prevent costly legal action to prove 
who owns them.

SMSF operations 

Investment strategy 

The SMSF must have an investment strategy. An investment strategy sets out the fund‘s investment 
objectives and how the trustees plan to achieve them. It provides the trustees with a framework for 
making investment decisions to increase member benefits for their retirement. There is no prescribed 
format for the investment strategy, but it needs to reflect the purpose and circumstances of the fund. 
The investment strategy should be in writing so the trustees can show that their investment decisions 
comply with it and the SIS legislation. It must be endorsed by the fund‘s trustee and updated 
periodically. 

The strategy must show the trustees have taken into account all of the circumstances of the fund, 
including: 

 investing in a way to maximise member returns taking into account the risk associated with 
the investment 
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Investment strategy 

 diversification and the benefits of investing across a number of asset classes, e.g. shares, 
property and cash/fixed interest ,in a long-term investment strategy 

 the ability of the SMSF to pay benefits as required and pay other costs incurred by the 
fund, and 

 the needs of members, based on their age, income level, employment pattern and 
retirement needs. 

 new regulations now require the trustees to consider the insurance needs of each member 
of the fund

SMSF trustees should: 

 record their decisions and reasoning relating to their investment strategy, and 
 review their investment strategies regularly to reflect their funds‘ changing needs and 

changes in the investment markets. 

Accepting contributions and rollovers 

Once the fund is established it can accept regular contributions and rollovers. 

Contributions 

In accepting contributions, an SMSF trustee must consider: 

 the fund‘s trust deed 
 the “contribution standards” in the SIS legislation 
 the fund-capped contribution limits, and 
 any investment restrictions. 
 the type of contributions, and 
 whether the member has quoted their TFN. 

Generally, an SMSF can accept any type of contribution (subject to the trust deed) such as: 

 employer contributions, including mandated and salary sacrifice contributions 
 personal contributions 
 spouse contributions, and 
 Government co-contributions. 
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There needs to be a method for documenting contributions and they must be allocated to a 
member‘s account within 28 days after the end of the month in which the SMSF received them.

Contributions caps  

Contribution caps apply to contributions made to a super fund for a financial year. Any contribution in 
excess of the cap is subject to penalty tax. The cap amount and how much penalty tax paid on 
excess contributions, depends on whether the contributions are: 

 concessional - which are included in the assessable income of the superannuation fund, 
eg superannuation guarantee, salary sacrifice amounts and personal deductible 
superannuation contributions 

 non-concessional - which are not included in the superannuation fund‘s assessable 
income, e.g. personal contributions made from after-tax income. 

SMSF trustees can only accept a member contribution that is less than, or equal to, the member's 
fund-capped contribution cap. If the trustee receives a contribution that exceeds the member‘s fund-
capped contribution cap, they must return the excess to the contributor within 30 days of becoming 
aware of it.

Rollovers 

Superannuation benefits can generally be rolled over or transferred to another superannuation fund 
with the consent of the member. If the SMSF accepts a rollover of benefits from another 
superannuation fund, the original fund can ask for evidence that the SMSF is a complying fund 
before processing the rollover. 
If an SMSF member requests to rollover a benefit payment for them, the trustees must complete a 
Rollover Benefits Statement form in order to action this. 

Contributions checklist 

 Ensure a member is entitled to make a contribution to the SMSF before accepting the 
payment 

 Ensure the TFN of the contributing member is recorded 
 Only accept allowable contributions 
 If the SMSF is accepting an in specie contribution ensure it meets one of the exceptions 
 If a member is eligible to claim a deduction for their contributions, they must give a notice 

to that effect, and the trustee must acknowledge the contribution. 

Annual returns 

All SMSFs must submit an annual return to the ATO. This serves as both the fund‘s income tax 
return and regulatory return. The SMSF annual return needs to be lodged with the ATO in order to:

 report income tax 
 report superannuation regulatory information 
 report member contributions 
 pay the supervisory levy 
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Annual returns continued

The lodgement and payment date for all SMSFs that are not new registrants and prepare their own 
SMSF annual return is 31 October each year. For all new registrants the lodgement date for their 
SMSFs annual return is 28 February. The lodgement and payment dates for all tax agents who 
prepare the annual return for SMSFs are according to the tax agent’s lodgement program. 
The annual return system is crucial to the ATO's operational approach to supervising the 
superannuation industry.

Record keeping requirements 

SMSFs are required to maintain accurate and accessible accounting records. These records must 
be kept in a form that can be readily converted into writing and clearly understood for the purposes 
of audits. 

Records must be maintained within Australia for at least five years after the end of the financial year 
to which they relate. 

SMSFs are required to maintain the following records:

 an annual financial statement that shows the financial position of the fund and an 
operating statement that shows the profit/loss of the fund 

 copies of the trust deed and any amendments 
 minutes of trustee meetings and record of all changes of trustee for at least 10 years, and 
 copies of all reports given to members including general fund reports, e.g. annual fund 

reports. 

Meet With Us to discuss the right SMSF plan to look after your financial future.

http://www.diligentgroup.com.au/contact
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